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Research into the System of Division of Three Rights of Contracted
Land in the Chinese Countryside in the Codification of Civil Law

WANG Tie—xiong
( Law School Shanghai Maritime University Shanghai 201306 China)

Abstract: The content of policy about “division of three rights” has been increased to the law
and the system of division of three rights of contracted land has been established in
Amendment to Rural Land Contract Law and it makes a big difference to solve the
problems in the current system of rural land rights such as transfer latch difficult
mortgage and so on. But it isn"t conducive to realize the reform goal of “division of
three rights” to promote contracted land to creditor”s right and real right transfer and
the market-oriented and open transfer because the closed transfer of contracted
management rights of land within the collective economic organization has been
immobilized by the law and the newly established land management right is that
nature is ambiguous and type is commixture and transfer is invalid. There are the
same problems as them in parts of Civil Code( draft) by its revised influence. So the
system of division of three rights of contracted land in the Chinese countryside is
urgent to be furtherly compiled into Civil Law to be perfected. This study is based on
field research and its theory basis is based on the theory of secondary separation of
land rights based on the theory of separation of rights and interests of the object of
Anglo-American estate and from the theory of separation of the second powers and
functions in the civil law system which has the function to create creditor’s rights
from the management rights and property rights from the management rights. The
legal regulations of the structure of rural land rights is to stabilize farmer”s land
contracted management right and derived the dualization of the land management
rights from the interests of it”s object furtherly in the process of perfecting parts of
Civil Code( draft) in premise of following “the General Provisions of Civil Law” to
carry out collective land ownership regulation and respectively give specific
specification of creditor’s rights from the management rights by adding provisions of
farmland lease-managing contract in contract part of Civil Code and give norms of
science of the property rights from the management rights by structuring it as
“farmland use right” in real right part of Civil Code. Equally the binary route
which the creditor” s rights from the management rights conform to the practice of
rural land”s flexible operation and the property rights from the management rights are
needed for rural land’s mortgage and long-term operation promotes the development
from the closed transfer of current contracted management rights of land within the
collective economic organization to the market-oriented and open transfer in separated
management rights of land to achieve the system of division of three rights of
contracted land in the Chinese countryside to be compiled into Civil Law in order to
reach the purpose of policy to confirm and ensure and improve the “division of three
rights” and “liberalizing the land management right ”.

Key words: the division of “three rights” of contracted land; the codification of civil law; the
dualization of the land management right; farmland lease-managing contract;

farmland use right
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