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Discretionary Termination of and Liability for Breach of Mandate Contract
WU Teng
( Central University of Finance and Economics Beijing 100081 China)

Abstract: When modifying the rule on discretionary termination right in mandate contract it is
necessary to following reasonable rules in judicial decisions provide different rules for different onerous
mandate contracts. Contracts that are bound to special reliance between contracting parties and are not
socialized may be terminated discretionarily by either party. The terminating party is liable for breach of
subsidiary obligation only if the termination right is excised at an unreasonable time. Some courts require
an additional element 1. e. “supplementary performance cannot be reasonably expected” when
discretionary termination provision is applied to termination of contract for commercial agents; those courts
are as a matter of fact trying to fill a gap in the law. Contract for commercial agents should be
constructed as an independent specific contract in Chinese Civil Code. It can not be terminated
discretionarily but may be terminated with a compelling reason. Contract for real estate management may
be terminated by the mandator discretionarily insofar as the requirement for statutory procedure and
written notice has been satisfied. Some mandate contract should be governed analogically by the rule on
one-side discretionary termination right in contract for work. Some mandate contract is similar to factoring
contract and consequently neither party of it has discretionary termination right. “Mandate is also for the
mandatory$ interests” generally refers that the mandatory has become an agent or a creditor and has its
own interests on the authority or debt. In those cases it is necessary to restrict or exclude the discretionary
termination right since the abstract principle has not been widely accepted.

Key Words: Chinese Civil Code; mandate contract; discretionary termination right; right to

termination with compelling reason; liability for breach of contract
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